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cating »or delivering such information to a person not entitled
to racaive it., This means that the veporter and the news-

paper could not bz prosecuted under this subsection, but

of the following elements:
(1) Proof of the source of the newspaper's informa-
tion. As pointed out earlier, in all probability,
evidence on this point could be obtained only if

the reporter divulged his sources, which is unlikely.

This courée would also turn the case into a cause

celabre without s=curing any conviction on the merits.

{(2)  Proof that the information discleos=d was accurate a

raguire the government to focus 1ts case on two para-
graphs, one referring to the interception of communica-

nd ths other guoting

2 CIA memorardum involved in the Marchettl casa. Tha
remaining portion of the story has, by and larg=s, been

in the public domain for more than one year, having ..




tion coula be the basis for the reporter and
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the New York Times company. Tals subsection would also re-
hat there was Xnowledge that the information is
classified and that it relates to the national security. Again,
this course would require the government to verify the aécuracy
and sensitivity of the information disclosed.

As to Section 793, there is an argument that its
provisions do not cover publication since its express terms

apply only to "communications."” In the Pentagon Papers case
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Justices expreassed varving views on this issue. It is

our visw this section would cover publication.

1I. 2g¢roion in Connection With the Marchetti Litigation

The New York Times article quotes from a document

covered by a protective order issued in the Marchstti litiga+tion

[V T Ly oy - LR 1= Y 1 1 -3 =] M YT 1
wnich concerns disclosures in a book titled, The CIA and kha

Tualo of Intelligencsz). The guotation leaves cut information
That maskad in the documant as it appesared in records of

the litigation, thus indicating the Neaw York Times may have

- JEI e~y } . 2 im 3
A, One alternative would be to ceommence a criminal

litigation,

raguasting that the Court issuz2 an order reguiring all those -
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cersgons who had access to the documents involwved in the case
to state whether thev furnished the documents to the journalist.

this ontion are
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(1) The Court may refuse to issue such an order on
the grounds that the government has no evidence
reflzcting a violation of the protective order. A

prior government effort to petition the Court to take

action upon publication of a Washington‘Post article

in 1974 failed. A new request would very probably

faill and might cause the judge to issue a public rebuke
of the government,

(z)  Various judges, 1law clerks, and government counsal

have had access to the documents so we have no factual
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point a finger at the plai
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1Eiffs' camp.
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{3) The New York Times article hints that the informa-
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tion was ived from interviews with vast and present

[
]

government officia who know of the program.

(4} ©Bven if the Court were to issue an order, pra-

sumably all of the persons who had access would claim
a Fifth Amendment privilege.
For thesz reasons, the government would no doubt be

stymied and perhaps embarrassad by what might appear to be a
eehle effort to get at the source of the violation of the

protective order and the leakage of classified information. ,~



procective crder. The grand jury could subpozna anvone having

immunity to any witness which would negate a Fifth Amendment
privilege. The difficulties with this course of acticn are:
(1) The journalist would presumably refuse co identify
the source, thus provoking a Branzburg v. Haves, 408
U.S. 665, confrontation.
{(2) The leaks contain greater information than was in

4

the Marchettli documents and the remedv of criminal con-
, .

tempt might, thus, £all short of ths appropriate

remedies neaded.

C. 1t has been suggested that we might ask ths Court

to amend the protective oxder to cover the New York Times.

[

This possibility does not saem feasible or appropriate.

N

D. In order to restraln future oublication by the

Times,; we would nave to move or an injunctiocon. This motion

N
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@y York Times v. United States, 403 U.S. 714 {1371).

{(Pentagon Papsrs Case) That would bes impossible unless we
could prove "direct, immediate, and irreparable damage” and

not marely "substantial damaga” to the national interast.

IITI. Reccommaendation

It is my view that the most promising course of actinn,
for the moment, would be to discuss the problem of publication
of material detrimental to the national security with leading
publishers. Should you desire, I would be glad to undertake

s2acn d

-

iscussions.

e
g -
~

rd /f‘.,{‘o
Yol e
“Bdward H. Levi
Attorney General
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Tdiscussion - of:~

{we’'re -doing.”
.Jedgeable sources contend that

the Russiang have been aware eaves dropping operations

U.S.
though chiefly by means of j§
surface ‘trawlers. Russian subs

ff Thesesuhmarmes, descnbed
as: “underwa er- U—Zs,” roam
fin:. ;s - territorial

ok waters,:; accordmg ‘to- intelli-

' gence -sources’ with . access-to
documents descnbmg the spy-
ing operations, -7 "
‘" The' Pentagoft: decliries’ to
comment. on 'thé. underwater
tintelligence - gathering pro-
gram on - grounds. that public
‘the . activity
Fwould be "detmnental to what

of the U.S. submarine surveil-

<{lance: for. years, as they were

of the U-2 fhghts over the So
viet Union in the late 1950s. - *

I The U2 ﬂxghts ove" Russia.

were ended in, an atmosphere
of . high international rancor
Jwith’. the shooting down- of
1Central : Inteliigence. Agency
:pxlot Francis (Gary Powers. .* °

“Other - knowl-.

" Sources familiar - with _the

;submanne eavesdroppmg op-
erations - say’ that- the- mon-
itoring has - been -conducted
within .the ' Seviet .Union’s
three-mile- ferritorial Iimit(f. .
since the late 1960s. Péntagon |}
officials, while neither con-

firming nor- denying the sur-
veillance - activities, assert—in
the -words of one spokesman
—that “we- don’t go mucking
around in other people’s ter-
ritorial waters. .-
things we do are ‘mindful of
other 'people’s axrspace and

teiTitorial waters.”- - 1

.. All' the

Soviet vessels also conduct ‘
in
‘continental waters~ al-

See SUB\IARINES A3, Col 1
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OPINION AND COMMENTARY

“Joseph C. Harsch

”The New York Times has startled some of its
readers by printing accounts of how United
States submarines on intelligence gathering
- missions have not only approached the Soviet
coastlines, but even entered.Soviet waters
inside the three-mile limit.1*

Three things, it seems to me, need to be said
about this Teport to put the matter in
perspective.

First, both Soviet and American navies have
long been in the practice of playing tricky and
dangerous games. What American subma-
rines do around the Soviet-shore line, Soviet
submarines and other ships (often parading as
harmless fishermen) do around American and
allied shore lines. There is nothing the
American Navy has done which the Soviets
haven’'t done also — within their respective
'(‘-apacitis. M

Second, much of the report is not news to
people who keep up With such matters. The
Times reporter has come up with one item
which so far as I can learn had been kept
strictly secret. He says that American subma-
rines on intelligence patrol have learned how
to sit on the ocean bottom and read the
communications traffic moving over Soviet
cables. Otherwise, the report is-of material
fairly widely known but not previously put
together in a single published account. ¢

Third, the report says that it is presumed in
U.S. Navy circles (this is confirmed) that the
Soviets know all about the American prac-

tices. Equally, the U.S. Navy knows about
such operations by their Soviet competitors.

So we are talking about the propriety of an
American newspaper publishing information
which is known to the national competitor (the
Soviet Union) but hitherto more or less kept

away from the American public. Should the
American press play the government game in
keeping only the American people — who pay
the freight — in ignorance of what their
submarines are doing?

Most people would probably agree that so
long as an intelligence operation of this kind is
in fact a secret from the competitor it should
be kept as a secret. But let us consider only
the case of an American naval operation which
Moscow has detected and knows all about even
if unable to prevent it. Why keep it out of the
public domain? _

There is one angle here which should be
weighed. Yes, the Soviet and American navies
play the intelligence game with each other.

‘They are right now negotiating about a’

possible set of rules to keep the game from
getting too dangerous. But there are certain
proprieties to be observed for practical rea-
sons.

For example, if an American submarine
trails a Soviet squadron on maneuvers, is
detected, and makes a successful escape —
there is private humiliation for the Soviet
skippers who failed to hang on to their prey.
But if the Americans boast of having escaped
then the humiliation becomes public and calls
for some form of protest or reprisal.

The classic example of how the game has
been played in the past was provided when a
British naval reserve officer named Comdr.
Lionel Crabbe failed to return from a scuba
dive near the Soviet cruiser Ordzhonikidze at
anchor in Portsmouth Harbor, April 15, 1956.

The British Government denied any official

knowledge of what Commander Crabbe had
been trying to do and also any knowledge of
what had happened to him. Speculation has
been lively. Most accounts assume that he was

—

The games navies play

either captured by Soviet frogmen operating
through an underwater airlock in the ship’s
hull, or was killed by some device fired from
the ship. But there has never been an official
admission that he had been doing anything
more serious than taking a dive. Nor have the
Soviets ever said one word about what they did
to Commander Crabbe.

Working against an American official se-
crets act is the well-known inclination of
persons in the American Government to
classify as secret anything and everything. A
case in point was the menu at an Army base
for a dinner given to the Queen of the
Netherlands. The abuse of the classification
process makes the-American press extremely
reluctant to accept a law with teeth in it to
protect alleged *‘secrets.” '

No serious problem arose during World War
II. American newspapers operated under a
voluntary censorship system. When in doubt
an editor would check with the OWI (Office of
War Information) in Washington. There were
no serious differences of opinion during. this
entire operation. The OWI was headed by
distinguished and trusted former journalists.
They acted as successful mediators between
the government and the editors.

There are occasional legitimate secrets
which should be kept secret because their
disclosure would benefit, or embarrass, a
competitor. The American press for excellent
cause does not trust most of the American
Government to use classification within rea-
son. Since the OWI system worked so well
during World War 1I, why not devise a
peacetime equivalent? The American Society
of Newspaper Editors could nominate a panel
of professional newsmen. The government
could select from the panel.
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